The Point of Origin?
The question of the origin of goods in international trade has long been an obvious point or a mystery in equal measure to the vast majority of traders.  
This position has not been helped by the myriad preferential trading agreements the European Community has entered into over time, requiring different approaches and rules to determine origin. This uncertainty is also exacerbated by the fact that there are also non-preferential rules of origin which most importers are differently acquainted with. This is usually due to the fact they are used for commercially policy measures, for example, the origin of product for the purposes of market access, anti-dumping duties and how to label the product.  
In this article we will consider the anticipated developments regarding the Generalised System of Preferences (GSP) due to be implemented next year and the developments on non-preferential origin within the European Community (EC).
GSP – The basics
The EC GSP system is a system of tariff preferences granted by the Community on a unilateral basis to products originating in designated developing countries.  The result of the preference is that duty is reduced or even eliminated.  Those countries designated as least developed enjoy duty-free access for virtually all their exports to the EC.
In order to qualify for preferential treatment, the products have to originate in a GSP beneficiary country.  That means not where they have been shipped from but where they are deemed to have been processed, produced or manufactured.  Originating status for goods which are not “wholly produced” in the originating country, i.e. not naturally produced from seed etc... is determined by Rules of Origin, specific to the tariff heading (first four digits of the commodity code) of the goods concerned.
For preferential trade purposes, the processing or manufacturing carried out on goods must be more than "insufficient working or processing".  This is defined in Article 70 of Commission Regulation (EC) No 2454/93, examples of which are:

· preserving operations to ensure that the products remain in good condition during transport and storage;
· breaking-up and assembly of packages;
· washing, cleaning; removal of dust, oxide, oil, paint or other coverings;
· ironing or pressing of textiles;
· simple painting and polishing operations;
· sharpening, simple grinding or simple cutting;
· sifting, screening, sorting, classifying, grading, matching; (including the making-up of sets of articles);
· simple placing in bottles, cans, flasks, bags, cases, boxes, fixing on cards or boards and all other simple packaging operations;
· affixing or printing marks, labels, logos and other like distinguishing signs on products or their packaging;
· simple assembly of parts of articles to constitute a complete article or disassembly of products into parts;

· a combination of two or more of the operations specified ...;
· slaughter of animals.
In addition to the Rules of origin, in common with most of the EC’s tariff preference agreements, the GSP scheme also provides for the principle of “cumulation of origin”.  In general terms for preferential origin, all working and processing for origin purposes must have been carried out in the individual beneficiary country of export.  However, origin may be cumulated within specific situations.  For the GSP scheme there are two types of cumulation permitted, these are “Bi-lateral” and “Regional”.
Bi-Lateral Cumulation

Under bilateral cumulation, materials originating in the EC (within the meaning of the EC GSP rules of origin) which are further worked or processed in a beneficiary country are considered to originate in the beneficiary country.  The working or processing carried out in the beneficiary country has to be more than the "insufficient working or processing" as detailed above.
This concept is also known as "donor country content".
Regional Cumulation 
Regional cumulation operates between the countries of one of the three regional groups recognised by the EC GSP system.  These are defined in Article 72 of Commission Regulation (EC) No 2454/93.

The regional groups are:

· Group I: Brunei-Darussalam, Cambodia, Indonesia, Laos, Malaysia, Philippines, Singapore, Thailand, Vietnam;

· Group II: Bolivia, Colombia, Costa Rica, Ecuador, El Salvador, Guatemala, Honduras, Nicaragua, Panama, Peru, Venezuela;

· Group III: Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan, Sri Lanka.
Under Regional Cumulation materials originating in one country of the group which are further worked or processed in another beneficiary country of the same group are considered to originate in the latter country, provided that:

· the value added in the latter country is greater than the highest customs value of the materials used originating in any one of the other countries of the regional group; and
· the working or processing carried out in the latter country is more than insufficient processing 
Currently regional cumulation is only allowed within the same Group.  That is to say a manufacturer in Malaysia can apply regional cumulation to parts originating in other countries of Group I only. 

The Origin of the Future
The European Commission published a Green Paper on 18 December 2003 entitled “The Future of Rules of Origin in Preferential Trade Arrangements”.  It is fair to say that the publication of this paper provoked a vigorous and wide-ranging debate, which concluded with the adoption a formal Communication (COM (2005) 100) on the future of rules of origin.  The Communication laid out a new approach to rules of origin in all preferential trade arrangements involving the Community. 
However, it anticipated that the initial application of the new Rules of Origin should be to the GSP system. 
Following an impact assessment required by the European Commission's "Better Regulation" guidelines, the European Commission produced a draft Commission Regulation on the reform of GSP Rules of Origin in October 2007.  Following on from the debate that followed the publication of the Green Paper in December 2003, the European Commission received criticism of the proposals from the Member States and other stakeholders.  
As a result of this and to take the criticisms into account, the European Commission published a revised proposal in November 2008 which remained focused on the two main principles of the 2005 communication - simplification and development-friendliness.

With these underlying principles in mind, the new outline for the future of GSP Rules of Origin has at its core the intention to make claims to preference easier for qualifying countries and goods.  The European Commission’s own view of the aims and advantages of the new GSP proposals are:

· Appropriate rules determining the acquisition of origin: 
The rules for determining whether goods have been sufficiently worked or processed are adapted to each sector (instead of the single method based on value added which was favoured by the communication and included in the first proposal, but which was strongly opposed by many stakeholders). The rules are based on value added, change of tariff heading or a specific processing requirement, according to the case. There are many simplifications compared to the current rules, plus targeted relaxation, in particular for the least developed countries. The revised proposal also further relaxes the non-manipulation clause which was already proposed in October 2007 to replace the current burdensome direct transport rule. 

· Cumulation of origin:

Regional cumulation of origin is maintained, but the conditions are relaxed, which will allow it to work more effectively. 

· Efficient procedures/responsibilities of operators and authorities in establishing and controlling origin: 
As envisaged by the communication and already proposed in October 2007, a clarification and re-balancing of the rights and obligations of both operators and administrations. In particular, the current system of certification of origin by the authorities of the beneficiary country concerned would be replaced by statements on origin to be given directly by registered exporters. The authorities of the country concerned would concentrate on more effective post-export controls.

The European Commission intention now is to discuss the revised proposals with Member States within the Customs Code Committee with the aim of introducing new Rules of Origin from 1 January 2010.  In the meantime, the existing GSP rules of origin remain applicable.
The final point regarding the development of procedures and responsibilities such as procedures for the new registered exporters etc is scheduled to be implemented much later (on 1 January 2013).  

Example of the new Rules of Origin

For the purposes of this example we will look at the Rule of Origin for tariff heading 84 79, which covers “Machines and mechanical appliances having individual functions, not specified or included elsewhere in this chapter” [Chapter 84].  The existing Rule of Origin for this tariff heading is:

· Manufacture in which:

All the materials used are classified within a heading other than that of the product (CTH) and the value of all the materials used does not exceed 40% of the ex-works price of the product; 

or
· Manufacture in which the value of all the materials used does not exceed 30% of the ex-works price of the product.

This Rule enables the exporter to identify originating status using optional rules.  The first requires all non-originating parts (materials) have to be classified in a different tariff heading to that of the product (i.e. not 84 79).  Those same parts must also not exceed 40% of the ex-works price of the goods.

Alternatively, the second rule does not have the change of tariff heading provision but the percentage threshold of non-originating parts is much lower.

Under the proposals for the new GSP Rules of Origin, the new rule for tariff heading 84 79 will be:

· Manufacture from materials of any heading, except that of the product; 

or
· Manufacture in which the local value content is at least 30% of the ex-works price of the product
This new rule is a significant simplification over the existing rule.  The first provision allows a simple change of tariff heading to confer originating status.  The alternative rule again provides a significant simplification; although on the initial reading it may appear not to be the case.
The second rule requires local value content, which includes local costs and profit, need only be 30% of the price charged for the goods.  Thus allowing non-originating material to be up to 70%.
The principles of simplification will also apply to cumulation.  The proposed new regulation states in its preamble:

“Cumulation of origin is an important facilitation which allows countries having identical rules of origin to work together for the purpose of manufacturing products which are eligible for preferential tariff treatment. The current conditions for regional cumulation of origin, a form of cumulation operating within three regional groups of countries, have proven complex and too stringent. They should be simplified and made less stringent by removing the present value condition...” and
“In keeping with this, provision should be made for cumulation of origin between countries in regional cumulation groups I and III who meet the required conditions.”
Additionally, specific definitions of cumulation have been proposed in the new guidelines; these are:

“’bilateral cumulation’ means a system that allows products which according to this Regulation originate in the Community, Norway, Switzerland or Turkey to be considered as originating in a beneficiary country when they are further processed or incorporated into a product in that beneficiary country;”

“'regional cumulation' means a system whereby products which according to this Regulation originate in a beneficiary country which is a member of a regional group are considered as materials originating in another beneficiary country of the same regional group (or a country of another regional group where cumulation between groups is possible) when incorporated in a product manufactured there;”

The overriding point is that the new guidelines appear to make claims to cumulation easier.  Interestingly, an additional principle has been written into the proposed Regulation at Article 87, which states:

“Where bilateral cumulation is used in combination with regional cumulation, the product obtained shall acquire the origin of one of the countries of the regional group concerned, determined in accordance with...”

The proposals also include the intriguing concept of “Extended Cumulation”.  This has been flagged to potentially “Possible provision on extended cumulation with other preferential countries.”  This is still subject to discussion and has not been ratified as yet.  

It could be that the principle of “Extended Cumulation” is the defining point that really does liberate the principles of originating status for tariff preferences.  

Non-preferential origin
Non preferential origin of goods is distinct from preferential origin as it is used for many commercial policy measures such as origin marking (made in... etc), anti-dumping and countervailing duties, trade embargoes, safeguard and retaliation measures, quantitative restrictions, as well as for some tariff quotas, trade statistics, etc.  
As such it is vital to ensure the non-preferential origin of goods is correct where the manufacture of goods involves more than one country.

The non-preferential rules of origin also apply to EC manufactured product and are common to all Member States, subject to the vagaries of interpretation.

Where the manufacture of goods covers more than one country the non-preferential origin is determined according to Article 24 of Council Regulation (EC) No 2913/92, which states:
“Article 24 

Goods whose production involved more than one country shall be deemed to originate in the country where they underwent their last, substantial, economically justified processing or working in an undertaking equipped for that purpose and resulting in the manufacture of a new product or representing an important stage of manufacture.” 

As part of the WTO Uruguay Round of Multilateral Trade Negotiations, the WTO members agreed to harmonise the rules for non-preferential origin.  For that purpose the Agreement on Rules of Origin of Marrakech (1994) established a specific work programme (HWP).  

In the negotiations under the HWP for each subheading in the Harmonised System of the WCO a rule has to be established that reflects the last substantial transformation carried out on the non-originating materials.  If this rule is fulfilled the product obtained will acquire the non-preferential origin. If the rule is not fulfilled, general residual rules or residual rules per Chapter or Heading allow the origin of a product to be determined. 

As shown above, the legal basis for determining the non-preferential origin of all products not wholly obtained in a single country is Article 24 of Council Regulation (EEC) No 2913/92.  

For the majority of products, however, no condition of what is understood by last substantial transformation has been given.  For these products the determination of non-preferential origin is as follows.

As part of the HWP, the EC has established a position for all products in the HS nomenclature.  Except for textiles of Section XI and some specific products, these conditions are taken as the basis for the interpretation of the criteria of Article 24 of Council Regulation (EEC) No 2913/92, namely that of last, substantial transformation. 
As soon as the HWP is finalised and the members of the WTO have accepted the results, these harmonised rules will have to be transposed into a Community legal framework for determining the non-preferential origin of all products. 

In general the criterion of last substantial transformation is expressed in three ways:

· by a rule requiring a change of tariff (sub) heading in the HS nomenclature; by a list of manufacturing or processing operations that do or do not confer on the goods the origin of the country in which these operations were carried out; 

· by a value added rule, where the increase of value due to assembly operations and incorporation of originating materials represents a specified level of the ex-works price of the product.
The European Commission has agreed that the origin of a product not covered by a specific rule in the Council Regulation (EC) No 2454/93 should be determined in accordance with the position the Commission has taken in the negotiations under the HWP, which defines the same concept of "last, substantial transformation", the legal basis remaining Article 24 of Council Regulation (EC) No 2913/92.

In this respect, the definitions and the rules of the "general principles" apply.  The "primary rules" applicable to these products are laid down in the table of "list rules".  The list rules lay down the general or primary rules for non-preferential origin.  
Again using tariff heading 84 79 as the example, the list rule applicable to that tariff heading is:

“CTH; or 45% value added rule”

The 45% value added rule is defined as:

“Manufacture where the increase in value acquired as a result of working and processing, and if applicable, the incorporation of parts originating in the country of manufacture represents at least 45% of the ex-works price of the product.”
Whilst the European Commission has stated it expects Member States to apply the list rules to determine as outlined above, this is currently a policy issue and not law.  Full agreement in the HWP will be necessary to enable the WCO to ratify the harmonisation of the non-preferential rules of origin and then have its members formally adopt them.  
As the HWP was formed following the Uruguay round of trade negotiations, the harmonisation of non-preferential rules of origin has been 14 years in development.  There is currently no indication of when it will be finally ratified.  

However, when exploring the non-preferential origin of goods it should be best practice to consider the current requirements of Article 24 Council Regulation (EC) No 2913/92 as well as the list rules.
