Origin developments
The preferential origin of goods has always been a constantly evolving and developing area; any business involved in preferential trade that considers their position in this area is defined is potentially holding themselves open to problems.  As the European Commission continues to deliberate on the future shape of preferential trade in regard to the Generalised System of Preferences (GSP) and other related matters, this year has seen perhaps the largest number of changes/amendments/enhancements to a wide range of preferential trading agreements the EU is party to.

In this article we will outline and analyse a selection of these changes.
Overview

So far in 2009, HM Revenue & Customs (HMRC) have published 56 Customs Information Papers (CIPs).  Of these 56 CIPs, 18 relate to preferential trade, concerning agreements/countries include Turkey, Israel, Switzerland together with CARIFORUM states and the Pan-Euro-Med counties.  Some developments also concern specific products, such as tuna from Mauritius, Seychelles and Madagascar.
CARIFORUM States

A new reciprocal preferential trade agreement, an Economic Partnership Agreement (EPA), has recently been agreed with the Cariforum (Caribbean) States. The agreement was applicable on a provisional basis from 29 December 2008, albeit on a provisional basis.  The CARIFORUM signatory States are:

Antigua and Barbuda, The Bahamas, Barbados, Belize, Dominica, Dominican Republic, Grenada, Guyana, Haiti*, Jamaica, St Christopher and Nevis, St Lucia, St Vincent and the Grenadines, Suriname and Trinidad and Tobago.  (*Haiti is yet to sign the agreement.)
As detailed above, this agreement is reciprocal.  All eligible products originating in the CARIFORUM States (except arms and ammunition, rice and sugar) can receive nil preferential rates of duty upon importation into the Community without any quota restrictions.  However, not all EU originating products will attract a nil preferential rate of duty upon their importation into the CARIFORUM States at the outset of this agreement.  

In some cases, there will be a sliding scale of annual decrements in the full rate of duty payable until a nil rate is achieved.  The nil rates for some goods are expected to be achieved ten years after the date of implementation of the Agreement.  Additionally, the individual CARIFORUM States will be able to charge different preferential rates of duty for the same products initially.

Origin under this agreement is evidenced via a EUR1 declaration or invoice declarations.  CIP (09) 06 refers.

Algeria
This is a very interesting agreement in that it is effectively a re-publication of a paper originally published in 2005.  On original publication (in JCCC (05) 59) the agreement had been agreed but had not been published in the L series of the Official Journal!  

CIP (09) 16 refers.
Proofs of origin
Over recent months a number of problems have been identified with proofs of origin for preferential trade.  These have ranged from fraudulently issued documents to those which do not meet the legal specifications defined as part of the specific agreements rules of origin.  The issue of fraudulent Forms A has long been a thorn in the side of the European Commission and the member states.  An increasing and in some respects more worrying problem is legitimate proofs of origin issued on documents of the wrong specification.  
CIP (09) 17 provides a reminder of the appropriate specification of GSP Forms A and EUR1s.  The European Commission’s agreements stipulate that GSP Forms A and EUR1s must meet certain requirements in regard to their size, weight of paper, layout and background (which must consist of a green (shade not specified) guilloche pattern).  For those not familiar with what a guilloche pattern is, guilloche is described as “ornamentation imitating braided or interlaced ribbons”.
The problems member states have encountered with irregular proofs of origin are usually because the background:

· is plain or the wrong colour (for example blue, yellow) 

· consists of the preference receiving country’s name or logo 

· consists of a complex geometric pattern (for example small dots, triangles or wavy lines which are not a guilloche pattern)

Where irregularities have been identified, the European Commission has reminded the countries concerned of the legal requirements and their obligations.  However, it has been recognised that in most cases the countries will be difficult for the countries concerned to implement remedial action immediately.  As a result, a range of deadlines for the replacement of the documents with certificates that meet the legal requirements have been agreed.  In the intervening period, Member States have been advised they can continue to accept claims to preference which are supported by 'irregular' Forms A or EUR1s; as long as the goods concerned qualify for originating status of course.
Countries whose proofs of origin have been found to be irregular include:

· Colombia;

· Sri Lanka;

· Iran;

· Pakistan;

· Brazil;

· Syria;

· Bahrain;

· Nigeria; and 

· Saudi Arabia

Exports to Turkey - ATR

A number of developments relate to the use of the ATR (Admission Temporaire Roulette) movement certificate used in preferential trade of industrial products between the EU and Turkey.  
CIP (09) 17 relates to the approved export scheme for self-endorsement of ATRs for EU exports to Turkey and serves as a reminder of the facility.  In short, the self –authentication facility operates as follows:
· The exporter applies to HMRC for authorisation to self-authenticate ATRs or to issue pre-endorsed ATRs (HMRC recommend the latter procedure, due to its simplicity and cost). 

· The exporter supplies details of their anticipated export trade (including estimated number of consignments, type of goods, their classification and status, i.e. whether they are manufactured in the community or imported into free circulation into the EU). 

· HMRC will confirm the exporters’ eligibility and ability to operate the procedure.  If satisfied, it HMRC will authorise the exporter to use the approved exporter’s facility and supply them with pre-endorsed certificates. 

· The exporter only needs to complete the pre-endorsed ATR (which has already been stamped and signed by HMRC) and forward it directly to its customer in Turkey.

Please note that European Coal and Steel Community goods and most agricultural products are excluded from these arrangements.
HMRC have also defined the verification process for ATRs at export - perhaps as a mechanism for encouraging exporters of goods to Turkey to use the approved export scheme, given the comment from HMRC that they “...still believe that the best and most efficient method for authenticating ATR movement certificates is to use the Approved Exporter Scheme.”  This has been published in CIP (09) 26, which is (another) re-publication of an earlier notice regarding preferential trade; this time JCCC (05) 29.
The paper confirms that authentication of ATRs is only available by post, either directly from HMRC or, alternatively, with the The British Chambers of Commerce and the Institute of Chartered Shipbrokers.

In common with other preferential trade agreements, the customs union arrangements between the EU and Turkey preclude a claim to preference in conjunction with the inward processing arrangements.  However, unlike other agreements, the additional rule of origin for trade with Turkey (over the wholly produced rule) provides that goods have to be in free circulation in the EU.  
Goods imported to the drawback facility of inward processing relief are simultaneously entered to free circulation by virtue of having duty paid at import.  If the goods are exported without a claim to drawback the duty paid at import the goods would qualify to be covered by an ATR.  However, if the duty paid at import is claimed by the exporter, the goods are no longer in free circulation and an ATR cannot be issued for those goods.

Israel

In another re-issued paper (this time from JCCC(05) 06), HMRC remind importers of product from Israel of the restrictions on originating status of goods produced in Israeli settlements in the occupied Palestinian Territories under the terms of the EC/Israel preferential trade agreement.  Despite this, the Israeli authorities have confirmed that both they and their exporters continue to issue proofs of preferential origin for these so called “settlements” products.
CIP (09) 19 confirms that, despite some degree of administrative co-operation to verify originating status (which has proven cumbersome), the results of verification requests have proven to be unreliable.  As a result, HMRC have often had to conclude that, due to reasonable doubts, the goods concerned do not qualify for Israel origin.
In an attempt to resolve this issue, the EU-Israel Customs Co-operation Committee adopted a technical arrangement for the implementation of the protocol on rules of origin in the EC-Israel Preferential Trade (Association) Agreement.  Under this arrangement, Israeli exporters are bound to indicate on all proofs of preferential origin, the precise place of production of the goods, together with its postcode.

To enable proper implementation of this protocol, the European Commission developed a list of settlements (and their postcodes) considered to be beyond Israel’s borders as established in 1967 to identify areas of production which would not enable originating status to be conferred.  The list is updated on a regular basis.

Therefore, any claim to Israeli preference by a proof of preferential origin indicating that the originating status conferring production/process conferring has taken place in a city, village or industrial zone brought under Israeli Administration since 1967 will be immediately refused.  Refusal will be without any verification enquiry being undertaken at the time of importation or following a routine audit.  The full rate of customs duty will be payable on the products concerned.

Pan-Euro-Med

A new Pan-Euro-Mediterranean (Pan-Euro-Med) system of cumulation for preferential origin was introduced in 2005.  
Cumulation within preferential trade agreements assists manufactured goods to meet their relevant origin rule(s) easier within scenarios where countries are formed into groups or zones.  Manufacturers within these areas are allowed to count materials originating in specified countries (usually within the same zone) as if they originated in the country of manufacture when incorporated into a product made in the originating country.

The essential part of this new approach was to extend the use of the diagonal cumulation arrangements which are currently available for the Pan-European Countries (The European Community, Bulgaria, Romania, Norway, Iceland, Switzerland (including Liechtenstein) and Turkey) to its Mediterranean partners. It was also decided that Turkish agricultural products be included in these arrangements (such products were excluded from Pan-European cumulation).
This effectively increases the number of countries from which manufacturers will be able to regard materials as originating
In order for the Pan-Euro-Med initiative to work, all countries involved have to agree Free Trade Agreements with each other, including the agreement of identical rules of origin.

A new Form – C1300 (EURMED Certificate was introduced to act as proof of origin under the new arrangements.  Also agreed was a new EUR Med invoice declaration for those exporters who are approved as authorised exporters.   
In addition to the normal rules of the various types of cumulation, the Pan-Euro-Med agreement introduced a new term - variable geometry.  Effectively, this term allows cumulation of origin from all countries involved in the supply and manufacture of goods from an origin perspective as long as all those countries have concluded Free trade Agreements with all countries involved.
Two CIPs published this tear updated the matrix introduced to show which countries had concluded Free Trade Agreements with other countries within the Pan-Euro-Med arrangements.  CIP (09) 29 confirmed the conclusion of agreement between Turkey and the EU (and vice versa) with effect from 1 March 2009, in terms of Coal and Steel products.  CIP (09) 39 confirmed the conclusion of agreement between Turkey and Syria.
Burkina Faso

As an intrinsic part of a nations goods eligibility to GSP preference is that rates are available only if the country has notified the European Commission of the authority that will stamp the required proof of preferential origin (Form A) and has provided it with a specimen of the stamp(s) concerned.
Of the African, Caribbean and Pacific (ACP) States Burkina Faso was one of the countries which had not fulfilled those requirements.  

Burkina Faso has now confirmed to the European Commission with the details of a GSP Form A Certifying Authority (Ministere Du Commerce, De La Promotion De L’Entreprise Et De L’artisanat) and a specimen of the authorised stamp that will be used.  The stamp was valid from 1 January 2008 and 'GSP' therefore went “live” for the country on that date.
HMRC will accept retrospective claims to GSP on eligible products which were exported from Burkina Faso on or after 1 January 2008, and which are covered by a valid GSP Form A and retrospective claims for the repayment of customs duty paid can be submitted. 
Venezuela

Venezuela originating products had enjoyed enhanced GSP+ preferential rates as a result of the special incentive arrangements introduced to encourage various state governance measures by signing up to United Nations sponsored initiatives.

However, the European Commission has discovered that Venezuela did not ratify one of the United Nations Conventions (that against corruption) necessary to maintain GSP+ status.  As Venezuela did not fulfill all the necessary requirements to be granted the special incentive arrangement (GSP+), the standard GSP beneficiary rates of duty will apply to all import consignments from Venezuela, where GSP is applicable, released to free circulation on or after 11 August 2009.

Tuna

In 2008 the European Community agreed to implement temporary derogations from the normal preferential rules of origin which enabled producers in Mauritius, Seychelles and Madagascar to export to the European Community under preference which have been processed from fish caught by any vessel anywhere in the world.  The derogations applying to theses three nations were due to expire on 31 December 2008.

The European Community has agreed to reopen the derogations and associated Tariff quotas for 2009.  The result of this is that these derogations will continue to apply to eligible products entered to free circulation on or after 1 January 2009 and apply within the limits of first come first served tariff quotas, which are covered by an EUR1 bearing one of the following endorsements:

· Mauritius: 'Derogation – Decision No. 3568/2008'

· Seychelles: 'Derogation – Decision No. 0691/2008'

· Madagascar: 'Derogation – Decision No. 751/2008'
If a EUR1 does not bear one of the above endorsements it will be assumed that the products are not covered by the derogations, and a regular non-quota claim to preference can be made subject to compliance with the normal preferential rules of origin.

Additionally, HMRC will consider retrospective claims to quota on eligible products released to free circulation on or after 1 January 2008, which are covered by a correctly issued retrospective EUR1 bearing one of the above endorsements.  If the full rate of customs duty has been paid on eligible products released to free circulation on or after 1 January 2008, the endorsed retrospectively issued EUR1 can be used to support a claim for the repayment of duty. 
Conclusion

Developments such as those outlined previously may not appear to be significant in isolation – for some businesses this is most certainly not the case.

For any importer in the EU relying on preferential trade to maintain a completive edge in their sales markets any changes affecting the preference arrangements they operate under can significantly impact the bottom line.  All too often importers are negatively affected by changes to preference arrangements due to ignorance of the potential for change.

Many importers are not fully aware of the origin rules applicable to the goods they import or the compliance requirements of using preferential trade proofs of origin.  Furthermore, those importers who are aware of the rules applicable do not regularly review the position to take account of change.

It can be said that the only certainty in these types of situation is a retrospective duty demand from HMRC.
