Customs Classification, multi-function machines and the ITA

In an earlier article, we briefly outlined the apparent stance the European Commission were taking to the classification of electronic, multi-function machines which are covered by the Information Technology Agreement (ITA).  The main products affected by the European Commission’s position are LCD displays; Set-top boxes and multi-function printer/scanner/fax/copier products.
To provide some context, the ITA was a framework agreed within the World Trade Organisation (WTO).  It is a Ministerial Declaration that was adopted on 13 December 1996 at the first Ministerial Conference of the WTO in Singapore, by a number of WTO Members and States/separate customs territories in the process of acceding to the WTO, on Trade in Information Technology Products.

The ITA and its Annex and Attachments sought to consolidate and eliminate, at the latest as of 1 January 2000, customs duties relating to certain information technology products.  The ITA entered into force on 1 July 1997 when 40 Members adopted it.  The agreement covered more than 90% of world trade in information technology products.

The ITA was approved on behalf of the "European Community" by the Council through "Council Decision 97/359/EC of 24 March 1997 concerning the elimination of duties on information technology products" (Official Journal of the European Communities L 155 of 12 June 1997, page 1).  The ITA is thus legally binding on the EU and its Member States. Under Article 3 of the Decision the Council also authorised the European Commission to submit to the WTO "the modifications of the Community Schedule as set out in the EC-ITA Schedule CXL contained in the Agreement attached hereto."

In pursuance of this, the Council adopted Council Regulation (EC) No 2216/97 of 3 November 1997 amending Regulation (EEC) No 2658/87 on the tariff and statistical nomenclature and on the Common Customs Tariff.  This Regulation provided for the autonomous suspension of Common Customs Tariff duties in respect of certain information technology products" (Official Journal of the European Communities L 305 of 8 November 1997, p. 1).
As a result, the EC is obliged to provide duty free access to the Community of products defined in the ITA by commodity code or description “wherever they are classified”.

The European Commission has for some time been arguing that its tariff commitments under the ITA must be read on a static basis, covering only products which existed in 1996 and that all technological developments and new products are not covered by the agreement unless they are explicitly mentioned in the product description in the ITA and EC’s Combined Nomenclature.

For example, the most recent example of this was that in May 2008 the European Commission adopted an Explanatory Note to the Combined Nomenclature (CNEN) which in effect reclassifies Set-Top Boxes with a Hard Disk Drive from tariff heading 8528 to tariff heading 8521, as video recording apparatus.  This also places these goods into a non-ITA tariff free heading; taking the rate of duty on these products from Free to 13.9%. The questionable logic of the Commission being that the presence of a HDD makes it a product other than a Set-Top Box for the purposes of both classification and the ITA.

As a result of this latest re-classification of goods covered by the ITA, “[t]he United States and Japan on 28 May 2008, and Chinese Taipei on 12 June 2008, requested consultations with the European Communities and its member States with respect to their tariff treatment of certain information technology products. 

The United States, Japan and Chinese Taipei all claim that the tariff treatment the European Communities and its member States accord to certain information technology products does not respect their commitments to provide duty-free treatment for these products under the Information Technology Agreement (ITA).  According to the United States, Japan and Chinese Taipei, the European Communities and its member States now impose duties on these products contrary to their scheduled duty-free tariff concessions arising from the ITA. 

The United States, Japan and Chinese Taipei assert that a number of EC customs classification legal instruments, alone or in combination with Council Regulation (EEC) No. 2658/87 of 23 July 1987 on the tariff and statistical nomenclature and on the Common Customs Tariff, including all annexes thereto, as amended, appear to be inconsistent with the EC's and its member States' obligations under Article II:1(a) and II:1(b) of the GATT 1994 and their Schedules, and therefore nullify or impair benefits accruing to the United States, Japan and Chinese Taipei under the GATT 1994. 

The United States and Chinese Taipei also claim that the publication of certain amended explanatory notes in the EC Official Journal after their application by its member States is inconsistent with the EC's obligations under Article X:1 and X:2 of the GATT 1994. 

With respect to disputes WT/DS375 and WT/DS376, Thailand, Japan, the Philippines, Singapore, Chinese Taipei and China requested to join the consultations. 

...
On 18 August 2008, the United States, Japan and Chinese Taipei, jointly and severally, requested the establishment of a panel.  At its meeting on 29 August 2008, the DSB deferred the establishment of a panel.  At its meeting on 23 September 2008, the DSB established a panel and Brazil;  China;  Hong Kong, China;  India;  Korea; the Philippines;  Thailand and Viet Nam reserved their third-party rights. Subsequently, Australia, Costa Rica, Singapore and Turkey reserved their third-party rights.

Japan, the United States of America and Taiwan all consider this to be legal nonsense and have initiated the WTO Dispute Settlement procedure by requesting consultations.” (Summary of dispute published by the WTO) 
A panel was formed to consider this further and the hearing was held on 12-14 May2009.

In addition to the principle complainants, an additional 12 countries requested to join the proceedings or requested their rights to make representations in regard to the dispute.

Having reviewed the text from the European Communities written and verbal presentations to the dispute panel it is obvious that despite a significant opposing school of thought amongst other WTO signatories, the Commission consider they are justified in their approach.  In general, they defend this position on the basis that the products concerned were not, in their opinion, in existence when the ITA was agreed and adopted and they cannot be covered by it as a result.  
Whilst there may be some degree of logic in this approach, it would appear to fly in the face of classification protocols as well as case law laid down by the European Court of Justice; the court has repeatedly stated that the interpretation of the Combined Nomenclature (CH) of the EC (i.e. the classification of products) cannot vary as a result of technological changes (see in particular Case 122/80 Analog Devices v Hauptzollamt München-Mitte and Hauptzollamt München-West; Case C-67/95 Rank Xerox and Case T-243/01 Sony Computer Entertainment Europe Ltd).
The result of the classification approach seemingly adopted by the European Commission not only results in classification under a different CN sub-heading but also removes the benefit of duty free access the Commission is legally bound to provide to goods covered by the ITA.  The complaint made by the US et al confronts not only the legitimacy of this approach but also the apparent systematic removal of ITA benefits for certain electronic products.
This brings us neatly onto a recent development in regard to the classification disputes in question - the ECJ has recently ruled on a classification referral at the heart of this issue.  In Case C‑376/07, Kamino International Logistics BV (Kamino), the court was asked to consider the classification of liquid crystal display (LCD) products.

The case was referred to the ECJ following decisions made in the Netherlands regarding the classification of LCD products pursuant, in the view of the Netherlands customs authorities ( and the Commission), to Regulation No 754/2004, which entered into force on 13 May 2004 in order to ensure uniform application of the CN.  The Annex to that regulation reads as follows:
	Description
	Classification

(CN code)
	Reasons

	(1)
	(2)
	(3)

	1. A colour plasma-screen with a diagonal measurement of the screen of 106 cm (overall dimensions 104 (W) × 64.8 (H) × 9.5 (D) cm) with a 852 × 480 pixel configuration.
The device has the following interfaces:
– an RGB connector,
– a DVI connector (digital visual interface),
– a control connector.
The RGB connector enables the device to display data directly from an automatic data-processing machine.
The DVI connector enables the device to display signals from an automatic data-processing machine or another source, such as a DVD player or a video game player via a tuner box. 
	8528 21 90
	Classification is determined by General Rules 1 and 6 for the interpretation of the Combined Nomenclature, and by the wording of CN codes 8528, 8528 21 and 8528 21 90.
Classification under subheading 8471 60 is excluded as the monitor is not of a kind solely or principally used in an automatic data-processing system (see Note 5 to Chapter 84). 
Likewise, the product is not classifiable under heading 8531 because its function is not to provide visual indication for signalling purposes (see the HSEN to heading 8531, point D).

	2. A colour plasma-screen with a diagonal measurement of the screen of 106 cm (overall dimensions 103 (W) × 63.6 (H) × 9.5 (D) cm) with a 1 024 × 1 024 pixel configuration and detachable loudspeakers.
The device has the following interfaces:
– a DVI connector (digital visual interface),
— a control connector.
The DVI connector enables the device to display signals from an automatic data-processing machine or another source, such as a DVD player or a video game player via a tuner box.
	8528 21 90
	Classification is determined by General Rules 1 and 6 for the interpretation of the Combined Nomenclature, and by the wording of CN codes 8528, 8528 21 and 8528 21 90.
Classification under subheading 8471 60 is excluded as the monitor is not of a kind solely or principally used in an automatic data-processing system (see Note 5 to Chapter 84).
Likewise, the product is not classifiable under heading 8531 because its function is not to provide visual indication for signalling purposes (see the HSEN to heading 8531, point D).


The principle rationale behind the decision resulting in this Regulation was the presence, and capability, of the DVI connector in the products.  
Kamino received notification from the customs authorities in the Netherlands that LCD monitors imported LCD monitors classified under CN sub-heading 8528 21 90.  Believing this to be incorrect, and that those monitors should be classified under subheading 8471 60 90, Kamino appealed against the payment notice.  
That appeal was dismissed by decision of the Customs Inspector on the ground that those monitors are used to reproduce images and can be attached to DVD players, home cinema projectors, games consoles, video cameras, camcorders and automatic data-processing machines (via the DVI interface).
Kamino appealed this decision and the Gerechtshof te Amsterdam (Court of Appeal, Amsterdam) concluded that the characteristics and properties of the colour monitors in question, including the resolution and brightness, meant that they were eminently suitable for use by designers, graphic artists or other such professional users and appropriate in particular for being viewed close up, when placed on a desk or work surface.
That court found that the monitor was marketed by the manufacturer exclusively in that context and also that the monitor is too expensive to be used solely or principally for games.  Accordingly, it held that although use of the monitors by the abovementioned professional users is not exclusive – since they offer other possibilities – from the point of view of sensible and useful use, they are aimed at them in such a predominant manner that as a whole they satisfy the requirement in Note 5(B) to Chapter 84 of the CN.  In the opinion of the Gerechtshof, Regulation No 754/2004 does not preclude that conclusion, because it relates to other apparatus with substantially different technical features.
This judgement was subsequently appealed by the Staatssecretaris van Financiën appealed to the Hoge Raad der Nederlanden (Supreme Court of the Netherlands), who claimed that, when considering whether Note 5B to Chapter 84 of the CN is satisfied, the Gerechtshof te Amsterdam wrongly did not take into account the other possibilities for use of those monitors as part of an automatic data-processing system (again due to the presence of the DVI interface).

The Hoge Raad der Nederlanden stayed the proceedings before it in this matter and referred the matter to the ECJ.
The ECJ was asked to consider three questions.

The first question was:

“[t]he national court is essentially asking the Court whether monitors such as those at issue before the referring court, capable of reproducing signals coming either from an automatic data-processing machine or from other sources, may be regarded as being units of ‘a kind … principally used in an automatic data-processing system’ within the meaning of Note 5(B) (see Note 1) to Chapter 84 of the CN and classified under subheading 8471 60 90.”
The ECJ went on to state:

“In the present case, the wording of heading 8471, within which, according to Kamino, the monitors at issue in the main proceedings fall, refers, inter alia, to automatic data-processing machines and their components, whereas the wording of heading 8528, in which, according to the Dutch Government and the Commission, those monitors should be classified, relates, inter alia, to television reception apparatus and video monitors. Subheading 8471 60 90 includes in particular data entry or production units other than printers and keyboards which may contain units of memory in the same housing, while subheading 8528 21 90 includes colour video monitors. 

The Commission takes the view that, because they can display images other than those coming from an automatic data-processing machine, the monitors at issue in the main proceedings perform a specific function other than data processing within the meaning of Note 5(E) to Chapter 84 of the CN. Consequently, Note 5(B) to the same chapter does not apply to those monitors, which should be classified in the heading corresponding to their function, that is to say, heading 8528, which includes, inter alia, video monitors. 

However, that argument cannot be accepted.”
Clearly, the Court saw the argument used by the Commission in adopting Regulation No 754/2004 was flawed.  It concluded its judgement on this question by stating:
“In the light of all of the foregoing, the answer to the first question must be that classification of monitors such as those at issue in the main proceedings in subheading 8471 60 90, as units of the kind used ‘principally’ in an automatic data-processing system within the meaning of Note 5(B)(a) to Chapter 84 of the CN is not precluded on the sole ground that they are capable of displaying signals coming both from an automatic data-processing machine and from other sources.” (our emphasis).
The second question referred is perhaps the most telling.  In support of the second question, the Commission submitted that:
“... the sockets which the monitors at issue in the main proceedings have, that is to say, DVI-D, S-video and composite-video, are found on monitors intended for use as televisions.  For that reason, the monitors at issue ... perform a double function, that is to say, the display of signals coming from an automatic data-processing machine and the display of video images.”

Again, the court ruled the arguments presented by the Commission (and the Dutch authorities) cannot succeed.  It concluded that:
“In that regard, it must be found, contrary to the submissions of both the Netherlands Government and the Commission, that the number and type of sockets with which monitors such as those at issue in the main proceedings are equipped cannot, alone, constitute decisive criteria for the tariff classification of such monitors and that, for that purpose, an assessment must be made, in relation also to other criteria and in the light of the characteristics and objective properties of those monitors, both as to the degree to which they are capable of performing a number of functions and as to the standard of performance which they achieve when performing those functions.”
The third question related to the applicability and validity of Regulation No 754/2004.  
The ECJ observed that the goods classified under that Regulation are not identical from a technological point of view to the monitors at issue in the proceedings.  The two kinds of products described in the Annex to that regulation are plasma screens, whereas the monitors at issue in the main proceedings are LCD screens. 

The ECJ added that, although the application by analogy of a classification regulation to goods similar to those covered “facilitates a coherent interpretation of the CN and the equal treatment of traders (see Case C‑130/02 Krings [2004] ECR I‑2121, paragraph 35, and Case C‑14/05 Anagram International [2006] ECR I‑6763, paragraph 32)”, it is vital for goods to be classified under the classification regulation to be sufficiently similar.

The ECJ added:

“The mere fact that both the monitors at issue in the main proceedings and the goods covered by Regulation No 754/2000 have a DVI socket and that, for that reason, they are all capable of displaying signals coming from an automatic data-processing machine and from other sources, leaving aside any assessment of their objective characteristics and their performance of their various functions, cannot be sufficient, ..., for that regulation to apply to those monitors by analogy.

Since the monitors at issue in the main proceedings are neither identical nor sufficiently analogous to the goods classified under Regulation No 754/2004, it follows that that regulation does not apply to those monitors. Consequently, it is not necessary to assess its validity.” 

The conclusion that must be drawn from this ruling is the approach taken by the European Commission, in regard to LCD products and others, to re-classify under CN sub-headings attracting positive rates of customs duty is flawed.  It can be interpreted as a systematic removal of ITA benefits for certain electronic products; the purpose of the approach and its justification certainly could not stand specific scrutiny by the ECJ in this case.

There is another tale regarding multi-function machines capable of printing, scanning and copying (see Joined Cases C‑362/07 and C‑363/07 Kip Europe SA and Others and Hewlett Packard International SARL) in which the Commissions flawed rationale was not accepted, However, that is for another time perhaps.  And we have not even considered the issues regarding set-top boxes – given the time from of the earlier proceedings we should expect to hear the arguments for and against the Commission approach in 18 months – 2 years time.
However, the arguments to be considered in regard to those products MAY be redundant if the WTO rule on the current dispute before it.  Hopefully, we will advise on the outcome of the dispute before Christmas.
Note 1

5.-     (

(B)    Automatic data processing machines may be in the form of systems consisting of a variable number of separate units.

(C)    Subject to paragraphs (D) and (E) below, a unit is to be regarded as being part of an automatic data processing system if it meets all of the following conditions :

(i)      It is of a kind solely or principally used in an automatic data processing system;

(ii)     It is connectable to the central processing unit either directly or through one or more other units; and

(iii)    It is able to accept or deliver data in a form (codes or signals) which can be used by the system.

Separately presented units of an automatic data processing machine are to be classified in heading 84.71.

However, keyboards, X-Y co-ordinate input devices and disk storage units which satisfy the conditions of paragraphs (C) (ii) and (C) (iii) above, are in all cases to be classified as units of heading 84.71.

(D)    Heading 84.71 does not cover the following when presented separately, even if they meet all of the conditions set forth in Note 5 (C) above :

(i)      Printers, copying machines, facsimile machines, whether or not combined;

(ii)     Apparatus for the transmission or reception of voice, images or other data, including apparatus for communication in a wired or wireless network (such as a local or wide area network);

 (iii)    Loudspeakers and microphones;

(iv)   Television cameras, digital cameras and video camera recorders;

(v)    Monitors and projectors, not incorporating television reception apparatus.

(E)     Machines incorporating or working in conjunction with an automatic data processing machine and performing a specific function other than data processing are to be classified in the headings appropriate to their respective functions or, failing that, in residual headings.

