Customs

The changing face of customs: preparing your business for the future 
As has been widely reported, the European Community's customs, imports and international trade processes will undergo (arguably) their most significant modernisation since the conception of the customs union in 1968. With the adoption of the Modernised Community Customs Code (MCCC), its Implementing Regulation and the introduction of the European Commission’s Customs Security Initiative, with the Authorised Economic Operator facility at its core, importers will have to decide what route they will take to meet the demands these changes will make on their businesses. 
The greatest danger will be complacency. 
What appears inevitable is that businesses that do not grasp the opportunity to adopt both the mandatory and optional provisions of the revised legislation will be left behind by those that do. Ultimately this could lead to loss of opportunities. Reputation as well as efficiency will be the issue. Continued trading with non-accredited businesses could, ultimately, compromise their own accredited status and lead to difficulties in doing business with suppliers, agents or customers who do not adopt the processes introduced by the new environment.
As part of the security approach, the European Commission will also be introducing the Economic Operator Registration Identification (EORI) Scheme, a programme which has slipped below the radar of a number of organisations. Will this apply solely to AEO applicants?
Additionally, importers in specific, technology-related sectors are becoming increasingly concerned with the European Commission’s continuing approach to the classification of consumer-related technology products. This approach is depriving products covered by the Information Technology Agreement (ITA) of the free rate of duty status the ITA established for many products.

The future is here
Much has been written and debated about the changes to the customs regime in the European Community over the last few years. Little of it seems to have focussed on why the majority of the changes are happening. The MCCC has introduced streamlined and updated procedures reflecting the opportunities and possibilities available with information technology. However, the most significant area which will impact on importers are the security provisions which are already in force.. 
The long gestation of the security measures within the European Commission has perhaps enabled a more “thought out” policy to be implemented than the United States’ reaction to the 9/11 attacks: the Customs and Trade Partnership Against Terrorism (C-TPAT) programme. The European Commission stated (in their publication “Supply Chain Security: EU Customs’ role in the fight against terrorism”, concerning the challenge to introduce a workable process) that:

“[t]he terrorist attacks in New York, Madrid and London have changed the world in which we live. The fight against terrorism and protection of the citizens has become for governments more than an important issue; it has become a strategic issue. We are facing a serious, new challenge: How best to design and implement effective measures that will successfully defend our trading and transport system from terrorism – while preserving the efficiency of today’s system and the benefits which consumers and, businesses derive from it?
The European Council of 25 March 2004 called for the protection of all forms of transport systems, in order to ensure effective border control and facilitate the adoption and implementation of the strategy for customs co-operation. 

On an annual basis,
(
1600 million tons of cargo is transported by sea, and

(
8 million tons of cargo is transported by air, into and out of the European Community.

Worldwide container traffic is projected to grow from
(
104 million containers in 2005 to

(
400–460 million containers in 2010, and

(
510–610 million containers in 2015.

A particular security concern is the potential misuse of a container to smuggle a nuclear or radiological device. The consequences of a terrorist attack related to the international supply chain would bring international transport to a halt, sea ports and airports would be closed, which would have vast consequences for the world economy.”
The EC response to this challenge was the enactment of the so-called security amendments to the Community Customs Code by Regulation (EEC) No 648/2005. This introduced a number of measures designed to:

(
tighten security around goods crossing international borders; 
(
introduce proper security controls to ensure the protection of the internal market; and

(
secure the international supply chain, ultimately in close co-operation with major trading partners, such as the US and China, by mutual recognition agreements. 
In the Commission’s words: “[t]he programme balances controls with trade facilitation. Traders demonstrating compliant efforts to secure their part of the supply chain will be rewarded by benefits such as fewer controls.” A so-called stick and carrot approach.
The measures introduced three major changes to the Customs Code: 

(
A requirement for importers to provide customs authorities with information on goods prior to import to or export from the European Union (pre-arrival/pre-departure declarations) – the stick.
(
To provide reliable importers with trade facilitation measures – AEO – the carrot.
(
To introduce a system for establishing uniform, pan-Community risk management criteria for the control and management of imports into the Community, supported by computerised systems. 

AEO status entered into force with effect from 1 January 2008. There are currently 389 known AEO authorisations across the Community (see http://ec.europa.eu/taxation_customs/dds/cgi-bin/aeoaeoquery). Of the three types of AEO authorisation (Customs simplifications, Security and Safety, and Combined (Customs simplifications and Security and Safety):

(
86 are Customs Simplification AEOs (none in the UK); 

(
6 are Security and Safety AEOs (2 in the UK); and

(
297 are Combined AEOs (28 in the UK).

To be or not to be: should it really be a question?

The momentum in the adoption of the security measures by seeking accreditation as an AEO is steadily increasing. Businesses that may have been initially sceptical of the real value of AEO status to their business appear to have identified that its ability to improve the efficiency of their imports and international trade operations means buying into the AEO concept. 

By securing AEO status, businesses should see their relationship with their respective customs authorities change. This will be more profound if the draft measures for self-assessment are introduced with the new Implementing Regulation of the MCCC. From the current draft the potential for self-assessment appears to be open for any importer subject to compliance with the laid down conditions. However, where an importer's operations cover more than one member state, self-assessment will only be available to a “customs simplification” AEO.
The possibility for self assessment under the draft Implementing Regulation will allow economic operators “... to place goods under one or several types of customs procedures by entry in his records and carrying out certain customs formalities which are normally carried out by the customs authorities.”
The draft Regulation states that self-assessment will be dependent on:
(
fulfilment of certain conditions and criteria;

(
giving customs authorities access to the authorisation holder’s records;
(
entering the relevant particulars, including the date of incurrence of the customs debt, in records of the holder of the authorisation according to the authorisation;

(
paying import and export duties as well as other charges within the time limits prescribed by the provisions in force;

(
the provision of a guarantee for import and export duties and other charges insofar as such charges are at stake;

(
compliance with commercial policy measures, such as deducting quantities from authorisations and licences, and compliance with prohibitions and restrictions;

(
the provision of particulars of import and export duties and other charges on a monthly basis required by the customs authorities for their entry in the accounts;

(
the notification of particulars normally made by the customs authorities, and completion of other formalities;
(
moving non-Community and end-use goods between different places in accordance with the authorisation.

There is an unavoidable conclusion that must be drawn from the structure of the new arrangements and the impact they will have on international trade for businesses established in the Community. It is that any business serious about the efficiency of their international supply chain, their ability to clear goods through customs and other border controls, and the ability to control their customs process on a “self-assessment” basis, must seek AEO authorisation.

Most businesses will consider AEO status necessary to be consistent with their standing and profile in the markets they operate in. Indeed, some customs authorities will surely expect some businesses to seek authorisation due to the breadth of their international trade exposure. For these businesses, AEO authorisation will unquestionably be a reputational matter.

As the regulatory environment shifts to facilitating AEO authorised businesses, more focus will inevitably be placed on non-AEO businesses. For example, it has been clearly stated by the European Commission in their AEO guidelines that AEO authorised businesses will be given priority at import clearance. Specifically, they have stated that: 
“When, following risk analysis, the customs office selects for a further examination a consignment covered by a summary or a customs declaration lodged by an AEO, it shall carry out the necessary controls as a matter of priority. This means that the consignment should be the first to be controlled if others are also selected from non-AEO's.”

We can see from this that, in addition to the non-preferential treatment at import clearance, customs authorities will gradually focus a greater percentage of their resources on checking the security of the supply chains of non-AEO businesses. It is clear then that AEO approved businesses will seek to ensure the majority, if not all, of their trading is conducted with other AEO or similarly authorised trade partners. 
Mutual recognition

An agreement with the United States on container security was signed in April 2004. The aim of the agreement was to improve security on a mutual basis for both parties. It is also hoped that the agreement will provide the right balance between trade facilitation and security by: 

(
ensuring that general customs control of legitimate trade takes due account of security concerns; and 

(
creating equal levels and standards of controls for US and EC operators. 

The agreement has not established a mutual recognition agreement. It has established working parties to identify and agree the elements necessary for a mutual recognition process. The process to establish mutual recognition will be a slow but necessary one to provide real end-to-end supply chain security.

The European Commission is also pursuing mutual recognition for security measures with China. The customs authorities of the UK, the Netherlands and China established an exchange of electronic information on sea containers through the ports of Rotterdam, Felixstowe and Shenzhen in November 2007. 
This is being used as a vital step in customs cooperation with China. After a testing period of nine months, it is anticipated that the pilot will be extended to other ports in the EU and China, leading to increased security and trade facilitation between the EC and China through mutual recognition of security measures and AEO status.

Economic Operator Registration Identification (EORI) Scheme
As mentioned in the introduction to this article, EORI will have slipped below a number of organisations radar. The rationale behind it is to make the provisions of the security amendment more effective by ensuring “economic operators” (EOs) can be identified by a common number unique to each EO within the EU.
EORI is planned to be introduced with effect from 1 July 2008. HMRC plan to commence the EORI registration procedure in early April 2009.

This registration scheme does not relate to AEO applicants only – it will apply to all EOs involved in customs activities within the customs territory of the Community. Additionally, EOs who are not established in the customs territory of the Community will be registered where they first perform certain acts including seeking temporary storage and Community Transit approvals or applying for AEO certification.

In the UK, EORI will replace the existing TURN (Trader's Unique Reference Number) system. As HMRC plan to introduce EORI registration in April 2009 they plan a three-month dual running of EORI and TURN numbers until 30 June 2009. TURN numbers will become osolete from 1 July 2009 when EORI numbers only will be recognised.

It is planned that all UK EORI numbers will start with the letters GB, to be followed with 12 digit number based on the EO’s VAT registration number. The result of this is that an anticipated 98% of existing TURNs will be the same as EORI numbers. 

An interesting blip will result from the adoption of the EORI scheme. The TURN system has been traditionally utilised by large businesses to enable duty and VAT costs to be identified against branches and divisions, usually where group VAT registrations are in place. HMRC to their credit have identified this as an issue and have devised three potential solutions:
(
HMRC establishing a specific field in the Customs Handling of Import and Export Freight (CHIEF) system in box 44 of the C88 declaration in which EOs will include a three digit code to relate to the branch in question;
(
new MSS reports containing this specific information being made available to the EOs to enable reconciliation to be carried out, in particular against C79s;
(
in addition, a branch identifier could be included as part of the agent’s reference in box 7 of the C88 which will also appear on the C79.
HMRC do not yet have the full details of how these solutions will work and have undertaken to provide fuller details in due course. They have also indicated that EOs will not be required to utilise these solutions but could adapt their own systems to meet their needs.

Customs Classification: chipping away at the ITA

There is a school of thought that the European Commission has a systematic campaign to severely curtail the scope of application of the Information Technology Agreement. 
This 1996 agreement – entered into by many but not all WTO members – requires signatories to offer tariff-free access to covered products.

The European Commission has for some time been arguing that these tariff commitments must be read on a static basis covering only products which existed in 1996 and that all technological improvements and new products are not covered, unless they are explicitly mentioned in the product description in the ITA and EC’s Combined Nomenclature.

For example, in May 2008 the Commission adopted an Explanatory Note which in effect reclassifies set-top boxes (STBs) with a hard disk drive (HDD) into a non-ITA tariff-free heading, taking the rate of duty on these products from free to 13.9%. The questionable logic of the Commission being that the presence of a HDD makes it a product other than a STB for the purposes of the ITA.

Japan, the US and Taiwan all consider this to be legal nonsense and have initiated the World Trade Organisation (WTO) Dispute Settlement procedure by requesting consultations. A panel will now probably be formed to consider this further.

Far from backing down on its approach, the Commission has set it sights on mobile phones – or to be more specific mobile phones incorporating GPS or television functions. The European Commission is likely to seek to classify them as either radio navigation equipment (3.7%) or televisions (14%).

If the Commission follows its practice in STBs it would seek to amend classification not by formal legislation but through the adoption of an Explanatory Note. This has a number of commercially significant implications:

(1)
Being guidance rather than legislation it is virtually impossible to challenge such measures directly in the European Court of Justice.
(2)
Being a guidance note which states what the correct classification has been for these products all along, national customs administrations are in effect required to recover additional duties going back for up to three years prior to the date of adoption of the Explanatory Note.
(3)
Companies who relied on the relatively clear provisions of the ITA may well have considered it unnecessary to obtain Binding Tariff Informations (BTIs) for products within the ITA free of duty headings. A BTI protects only the named importer from the application of retroactive duties.

Of course importers may well wish to contest the new classification. However, in addition, and although it is late in the day, importers should also be thinking about what actions they can still take to reduce the risks of retroactive application.
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